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1. This is the Reply to the Council’s Response to the Appellant’s application for a partial 

award of Costs against Eastleigh Borough Council on the two highways reason for 

refusal. behalf of the Appellants.   

 

 

Reason for Refusal 2: 

 

 

2. As observed in the costs application [ID17], PPG ID Ref. 16-049-20140306 identifies 

examples of unreasonableness as to the substance of the Council’s case including:  

 

- Acting contrary to, or not following, well established caselaw; and 

 

- Persisting in objections to a scheme or elements of a scheme which the 

Secretary of State or an Inspector has previously indicated to be 

acceptable. 

 

3. Mr Grantham in cross-examination – Reason for Refusal 2 is a precise re-run of the 

same point raised (and lost) in respect of the previous 70 unit outline scheme, with no 

change in circumstances on the ground or in policy.  



4. It should be noted that the Costs response characterises the objection as one of there 

being no safe route to school – that is not actually how the case is put by the LPA; 

rather, that one potential route is unsafe. In any event, the equivalent to RRef 2 was 

squarely rejected by the previous appeal inspector [CD8.1] at para’s 33-42, as was the 

subsequent challenge [CD9.1].  

 

5. The Council now describes that as, in its opinion, ‘remarkably strange’ – ie it, the 

Council does not agree with the findings of the inspector and High Court. However, no 

justification is given why EBC should be permitted to persist in its objection when it 

has so firmly been rejected. The question is not whether, as a matter of law, a different 

decisionmaker could come to a different view, the question is whether, given the Costs 

regime, the Appellant should be forced to fight this issue all over again, the Council 

having already (twice) lost the point.  

 

6. The Council cite three purported changes, none of which, in truth is such.  

 

7. Para. 8(a) is a re-statement of the (unevidenced) assertion of teenage propensities, 

deployed before the previous inspector and the High Court. It is not a new point and 

has been rejected as indicating the site is unsustainable, given the acceptable (and safe) 

southern route, and other sustainable transport modes. 

 

8. Para 8(b) is a reference to Hamble Marina, which the evidence has showed in no way 

justifies the gloss placed on it by Cllr House. The LP inspector found the Council’s 

modified allocation sound; she was not considering a proposed modification including 

housing, and made no reference to the suitability of housing (there being no need for 

it), or specifically safety along the northern route (which was one of a suite of reasons 

given by the Council for not being inclined to allocate housing there – including access 

to the south, as well as gap, landscape, ecology and viability).  

 

9. Para 8(c) is a reference to the North Wallington appeal which, again as seen in evidence, 

involved a finding by the inspector that the ‘safe’ route (to all services – not just the 

school) would be upper end/ beyond acceptable distances and be unlikely to be used. 

That is very different set of circumstances to those as found here, where all services 

(including the school and health centre) are within reasonable walking distances via a 

safe route.  



 

10. As such, none of the ‘new’ factors now raised are such, and, as said in the application, 

to persist in the objection underlying Reason for Refusal 2 in the circumstances of 

losing a previous appeal and a High Court challenge on this very point is an egregious 

example of unreasonableness on behalf of the Council as to the substance of its case. 

 

11. The whole of the Appellants’ costs in relation to Reason for Refusal 2 are claimed.  

 

 

Reason for Refusal 3: 

 

 

12. The Council’s response relies upon the GE Aviation case as justifying taking this 

congestion now when no congestion objection was raised by the Council or the County 

Council (the same officer, Mr Grantham) in respect of the previous 70 dwelling scheme. 

(Mr Grantham had made it clear1 that there were no changes to the highway network or 

traffic flows that he relied upon as ‘change of circumstances’ to justify, now, taking the 

congestion objection within Reason for Refusal 3 against the current, smaller scheme.)      

 

13. However, as submitted in Closing, GE Aviation is a decision that goes against the 

Council’s argument on this matter.  

 

14. Mr Grantham accepted2 that (contrary to his proof at 3.8) the GE Aviation inspector did 

not make a finding that no development should happen on the Hamble peninsular until 

the improvement works had been undertaken. Mr Grantham accepted3 that all the 

inspector had said was that, on the evidence before him, in the absence of mitigation, 

the appeal before him would have a ‘severe impact’ and should not be permitted [see 

appeal decision 37-53, esp para 52]. 

 

15. Moreover, the GE Aviation inspector gave a ‘yardstick’ for judging severity of impact 

on this very network (see Closing under Issue 4). The modelled results demonstrate an 

impact of just a few seconds /pcu, well within the 10 seconds that the GE Aviation 

 
1 Grantham xic and xx, Day 3 
2 ibid 
3 ibid 



inspector dismissed as being significant and clearly well below the 30 sec/1minute 

delay/pcu he considered constituted ‘severe’ impact.  

 

16. Further, the GE Aviation inspector did not follow (if it was presented to him) Mr 

Grantham’s unreasonable reading of para. 111 of the NPPF (repeated in the Council’s 

Costs Response), contrary to the clear wording of that paragraph. As Mr Grantham 

expressly accepted4 that the inspector at the GE Aviation appeal had clearly (and 

correctly) approached the matter by assessing the severity of the residual cumulative 

impact of the development (see that appeal at para’s 43-45, esp 45).    

 

17. The Council, rather than relying on the GE Aviatioon case for mounting Reason for 

Refusal 3 should have reflected more carefully upon it, and realised it made taking the 

congestion argument at this stage even less reasonable.  

 

18. There is, therefore, a failure to determine the congestion impacts of this smaller 

application in the way it determined the 70 unit scheme, and a failure to evidence 

Reason for Refusal 3 as imposed; that is unreasonableness as to the substance of the 

Council’s case and the Appellants seek the entire costs of Reason for Refusal 3.  

 

 

Conclusion: 

 

 

19. The Council’s Response does not answer the challenge of unreasonableness as to the 

substance of the Council’s case.  

 

20. The Council was unreasonable as to the substance of its case under Reason for Refusal 

2; the Appellants seek the whole of their costs in respect of that Reason.  

 

21. Separately, the Council was unreasonable as to the substance of its case under Reason 

for Refusal 3; the Appellants seek the whole of their costs of that Reason. 

 

 

 

 
4 Grantham xx CBKC, Day 3 
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